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In March, 2008,  NJDEP issued an Enforcement Alert, warning the regulated community that new legislation was signed into law by Governor Corzine and became effective on January 4, 2008. The new law is codified as P.L. 2007, Chapter 246, and is known as the “Environmental Enforcement Enhancement Act”.  C&P has obtained a copy of the new law, has reviewed and notated it, and offers the following summary:

The toughest state environmental laws in the country just got tougher. In general, the Legislature utilized the enforcement provisions of the NJ Water Pollution Control Act (NJWPCA) as a model for the updating and expansion of NJDEP's enforcement powers in most other program areas. The following laws were amended by this legislation: 

1. Water Supply Management Act, N.J.S.A. 58:1A-1 et seq. 
2. Safe Drinking Water Act, N.J.S.A. 58:12A-1 et seq. 
3. Flood Hazard Area Control Act, N.J.S.A. 58:16A-50 et seq. 
4. Wetlands Act of 1970, N.J.S.A. 13:9A-1 et seq. 
5. Freshwater Wetlands Protection Act, N.J.S.A. 13:9B-1 et seq. 
6. Safe Dam Act, N.J.S.A. 58:4-8.1 et seq. 
7. Endangered and Nongame Species Conservation Act, N.J.S.A. 23:2A-1 et seq. 
8. Waterfront Development Act, N.J.S.A. 12:5-1 et seq. 
9. Coastal Area Facilities Review Act, N.J.S.A. 13:19-1 et seq. 
10. Pesticide Control Act of 1971, N.J.S.A. 13:1F-1 et seq. 
The increased enforcement powers were, thankfully, consistently applied among all of these laws and programs. There were, however, some minor programmatic differences, such as the deposit of certain 
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penalties into existing dedicated accounts and the need for each program to promulgate its own program specific penalty regulations. The major new enforcement powers gained by NJDEP (and the Division of Criminal Justice) in these statutory revisions include: 

1. The ability for these NJDEP programs to utilize all of the civil, administrative and criminal enforcement remedies previously afforded only by the NJWPCA. 
2. The raising of maximum civil and administrative penalties in all these program areas to $25,000 per violation per day from the previously authorized lower statutory maximums. (All except the Safe Drinking Water Act  were considerably lower. The NJWPCA maximum penalty remains at $50,000 per day). 
3. The ability of the programs to assess civil administrative penalties where no previous statutory authority existed. (They previously could only assess penalties through an action in Superior Court.) 
4. The ability of the programs to also assess economic benefit at the full amount, even if it results in a penalty exceeding the $25,000 per violation maximum. 
5. Both civil and criminal liability was established for any person who "purposely, knowingly or recklessly" makes a false statement, representation, or certification in any application, record or other document filed with the agency or required to be maintained by regulation, or renders inaccurate any monitoring device or method. Such persons are liable for up to $25,000 in civil penalties for each violation, and they would also be guilty, upon conviction, of a third degree crime, punishable by a penalty of up to $50,000 per violation, or imprisonment, or both. 
6. The ability of the programs to recover the agency's reasonable costs of investigation, inspection or monitoring survey which led to the discovery of the violation, in any civil action in Superior Court. 
7. The ability of the programs to recover the agency's reasonable costs of preparing and bringing a civil action (court costs) in Superior Court. 
8. The ability of the programs to recover the agency's reasonable costs incurred removing, correcting or terminating the adverse effects resulting from the violation in any civil action in Superior Court. 
9. The ability of the programs to recover compensatory damages for any loss or destruction of natural resources resulting from the violation (natural resource damages) in any civil action in Superior Court. 
10. The ability of the programs to order the violator to restore the site of the violation to the maximum extent practicable and feasible, or in the event that is not possible, provide for approved off-site restoration alternatives. 
11. Establishes that the programs may record a notice of violations with the property deed until the violations are corrected, and that any filing fees or other charges to do so shall be paid by the owner of the property and/or the violator. 
12. The ability of the programs to charge interest on the portion of penalties unpaid 90 days after a final action. 
Each program must promulgate their own specific civil administrative penalty regulations, but until such time, they may still issue civil administrative penalties based on an internal policy that groups violations of similar type, seriousness, duration and conduct. All violators receiving an administrative order and/or penalty will have the right to contest the action at an administrative hearing conducted by the Office of Administrative Law. The violator will have 35 calendar days to exercise this right to a hearing. (The NJWPCA remains at 20 calendar days). 

